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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case Nos. 01-55472-JRG and
01-55473- JRG
CONDOR SYSTEMS, INC., a

California corporation; and Chapter 11
CEl SYSTEMS, INC., a Del aware
cor porati on, Jointly Adm ni stered for

Adm ni strative Purposes Only
Debt or s.

ORDER ON CONTESTED FEE APPLI CATI ONS OF
NI GHTI NGALE & ASSOCI ATES

l. | NTRODUCTI ON

Condor is part of the electronic warfare industry. It is a
provi der of technologically advanced signal collection devices and
speci al i zed el ectroni ¢ count er neasure products.

As it approached bankruptcy Condor sought the assistance of
Ni ghtingale & Associates. Acting as Condor’s financial advisor,
Ni ghti ngal e assisted Condor in its preparation for the filing of its
Chapter 11 petition and the preparation of the reorgani zati on plan and
di scl osure statenent that was filed with the petition. After the
filing, N ghtingale continued in its role of financial advisor

assi sting Condor in the prosecution of its reorganization plan.
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The Court has before it three interim applications for
conpensation filed by N ghtingale to which objections have been
rai sed. Specifically, by an order filed May 14, 2002, N ghtingal e was
awarded interim conpensation in the anount of $265,991.25 together
wi t h rei nbursenent of expenses of $25,880.17. This application covered
the period from Novenber 29, 2001 through February 28, 2002.
Subsequently Nightingale submtted a second application covering the
period from March 1, 2002 through May 31, 2002. This application
sought fees in the anbunt of $211, 520. 00 and rei nbursenment of expenses
of $24,593.40. Lastly, an application covering the period June 1, 2002
t hrough August 31, 2002, was filed seeking fees of $359, 066.55 and
rei mbursenent of expenses of $49,352.97. Thus, the fee requests the
Court has been asked to review amount to $836, 577. 80.

(bjections were filed by the Oficial Creditors’ Conmttee and
the United States Trustee. Hearings were held on these applications
on April 24, 2002, August 14, 2002 and Septenber 24, 2002, at which
tinme t he obj ecti ons wer e argued. * Subsequent |y, witten
recommendations were filed regarding the applications by both the
Committee and the United States Trustee.

For the reasons hereafter stated the objections of the Conmttee
and United States Trustee are sustained and sanctions are inposed on
Ni ghtingale for its failure to disclose its connections as required

by Rule 2014(a).?

1 The Court offered the parties an evidentiary hearing regarding the applications and
obj ections. The offer was declined.

2 Shortly after the applications were subnitted for decision, nediation began between
the Creditors’ Committee and Condor’'s directors and controlling shareholders whom the
Conmittee had sued. A settlement was reached with the DLJ parties after nonths of
negotiations. During this time the Court withheld this decision so as not to influence the
negoti ati ons. The settlenent was heard and approved on Cctober 2, 2003. A condition to the
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1. FACTUAL BACKGROUND

At the heart of the objections raised by the Conmttee and the
United States Trustee is the allegation that Nightingale failed to
di sclose certain connections between it and Condor’s majority
shar ehol der, the najority sharehol der’s representative inthe Chapter
11 case, as well as the mpjority sharehol ders parent conpany.

To understand and eval uate the objections, an understandi ng of
Condor’s ownership, debt structure and slide into bankruptcy is
essential. Simlarly, the role N ghtingale played pre-petition in
hel pi ng Condor prepare for the filing as well as its post-petition
i nvol venent nust be examined in light of Condor’s reorgani zation
goal s. Lastly, the undisclosed connections conplained of by the
Commi ttee and Trustee nust be evaluated in |light of the goal which the
pl an sought to achieve and the manner in which it was prosecuted.

A. Omership And Control O Condor.

The princi pal owners of Condor are DLJ Merchant Banki ng Partners
1, LP and its affiliated partnerships (DLJ), and Behrman Capital 11
L.P. and Strategic Entrepreneur (Behrman). DLJ was the principal
shar ehol der of Condor owning in excess of 50% of its stock and
toget her wi th Behrman owned 82. 4% of the stock. DLJ was a subsidiary
of Credit Suisse First Boston (CSFB). Wth respect to Condor, DLJ' s
principal representative is Kirk Wortman (Wrtman).

Condor’ s financial problenms appear to precede the filing by at
| east four years. Four years prior to bankruptcy, in Decenber 1998,
Condor entered into a transaction with DLJ, Behrman and @ obal

Technol ogy Partners LLC (GTP) to recapitalize Condor through a nerger.

settlement is that the order approving it beconmes final. The Court waited for the order to
becone final before releasing this decision.
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In connection with the recapitalization Condor issued $100 nmillion of
seni or subordinated notes (SDN). These notes represent a substantia
majority of Condor’s present unsecured debt, and debt which Condor’s
pl an sought to elimnate in its entirety.

After the nmerger DLJ and Behrman held 82.4% of Condor’s stock.
DLJ coul d not hold voting stock i n Condor under Departnent of Defense
regul ati ons because it had certain foreign ownership interests. Due
to DLJ's situation, in April 1999, Condor and all its post-nerger
shar ehol ders entered i nto an I nvestors’ Agreenent whi ch provi ded t hat
the GIP nenbers holding the largest block of voting stock were
entitled to nom nate three of the five Condor directors. The ot her two
Condor directors were the chief executive officer and Behrman’s
nom nee. The Investors’ Agreenent also provided that if at any tine
t he hol der of the O ass C conmon stock, DLJ, owned the sane nunber of
shares of Cl ass A conmon stock, the GIP nmenbers’ right to nonmi nate the
t hree Condor directors becane the right of DLJ.

Interestingly, under the Investors’ Agreenent the Board was not
authorized to take significant actions without DLJ's prior witten
approval. Such actions included the sale or disposal of all or
substantially all assets, entering into nergers, consolidations or
reorgani zati ons, encunbering or nortgaging assets other than for
working capital, issuing or redeemng debt or equity securities,
di ssol vi ng Condor, and certain changes to the salary and bonuses of
seni or managenent.

Fol |l owi ng the nerger, on May 20, 1999, Condor filed “Amendnment
No. 3" to its S-1 with the Securities and Exchange Comm ssion. It
stated that its voting structure changed according to the Investors’

Agreement and “[t]hat the governance and voting rights were
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established to facilitate governance rights for DLJ since they cannot
directly hold voting stock i n Condor due to certain foreign owership

interests.” It appears that Condor was controlled by DLJ and Behrnan
and perhaps principally by DLJ and its representative, Wrtmn.

B. Condor’ s Conti nui ng Financi al Decline.

According to the Creditors’ Commttee, at all tinmes after the
nmerger, Condor was insolvent and the financial condition of Condor
steadily deteriorated. Wthin six nonths after recapitalizing, Condor
was in financial difficulty.

A Novenmber 16, 1999 nmeno from Wortnman outlined a nunber of
adverse devel opnents. Wbrtnman concl uded that they should attenpt to
sell the conpany. Condor would not neet its original 1999 or 2000
financial goals, it was struggling with software devel opnent issues
and DLJ had reached t he concl usion that the current CEO of the conpany
needed to be replaced. Wrtmn also indicated Condor would not be
covenant conpliant with its | enders as of Decenber 31, 1999, and the
conpany’s senior lenders were requesting a $12 mllion equity
I nf usi on.

According to the Conmittee, the financial situation of the
conpany never inproved. For fiscal 1999, operating incone fell over
90%from$11.7 mllion to $1.0 mllion, and net incone fell from$2.6
mllion to negative $13 mllion during the sane peri od.

Less that a year after the recapitalization, on February 9, 2000,
Condor entered into a subscription agreenment with DLJ and Behrman for
t he purchase of $10 million of Series Al Preferred Stock. This stock
was purchased by DLJ and Behrnman on a pro rata basis with their conmon
stock holdings. According to the Debtors’ First Amended Di scl osure

Statenment, the proceeds fromthe sale of $10 million in preferred
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stock were used to pay down revolving credit obligations under a
credit agreenent wth the conpany’'s lenders and to fund two
acqui sitions. Ei ght nonths after the infusion of this $10 mllion
Condor was again in trouble. A Decenber 4, 2000, e-nail from CEO and
Di rector Kent Hutchinson to another board nenber stated that he woul d
be speaking with Wrtman about “cash flow problens.” At the January
2001 Board Meeting, Hutchinson reported to the Board that “conti nued
covenant conpliance and operations requires an equity capital
infusion.” Hutchinson recomended $15 nillion in new equity be
I nvest ed.

According to the Comrittee, although Board neetings were held
virtually every nonth since early 1999, no Board neetings were held
in March or April 2001. Wthout a neeting, on or about April 12, 2001,
the Board approved the issuance of $10 million in senior discount
notes (SDNs), funded by DLJ and Behrman. The SDNs purportedly resulted
in the subordination of the $100 million in D scount Notes which had
been issued in 1999.

On June 30, 2001, Condor’s 10Q set forth:

Seni or Secur ed Debt 18.9

(Bank of Anmerica)
(Plus Letter/Credit 31M

Seni or Di scount Notes 10. 3
(DLJ & Behr nan)

Subor di nat ed Not es 100.0

Account s Payabl e 8.8

Accrued Expenses 14.8

Cust oner Contract Advances 4.0
Tot al 156. 8

Less t han seven nont hs after DLJ and Behrman i nfused $10 milli on

and purportedly took a senior creditor position, Condor filed its
Chapter 11 petition.
11111
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C. Condor’s Chapter 11 Filing And Plan O Reorganization -
Novenber 8, 2001.

Condor filed its Chapter 11 petition on Novenber 8, 2001. Wth
the petition it filed a plan of reorganization and disclosure
st at enent .

The plan was fairly sinple in structure. The secured |oans with
Bank of Anerica, the conpany’ s senior |ender, would be restructured.
Assuming this could be acconplished, there would be covenant
conpl i ance but no overall inprovenent in the financial condition of
Condor. Trade creditors would be paidin full over two years foll ow ng
confirmation and customer obligations would be honored. These
obligations approximated $12.8 million and were insignificant when
conpared to the conpany’ s total unsecured debt and apparent financi al
probl ens.

In Condor’s view, the revitalization of the conpany mnust be
achieved by the elinmnation of the $100 m|lion Subordinated Notes
i ssued in 1999 in connection with the recapitalization. Acconplishing
this goal would imediately inprove the liability side of Condor’s
bal ance sheet from $156.8 mllion to $56.8 mllion.

However, it was quite unlikely that the Subordi nated Note hol ders
woul d consent to being wiped out. The ability to cramthe plan down
over their objection was therefore necessary. The absolute priority
rule set forthin 8 1129(b)(2)(B) of the Bankruptcy Code requires that
after a cram down no holder of a junior interest can retain that
I nterest.

To deal with the absolute priority rule problem the plan
provided that all of the stock of Condor would be cancell ed.

Cancel l ati on of the stock woul d, of course, result in DLJ and Behr nan
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losing their 82.4%interest in the conpany. To solve this problemthe
plan provided that the $10 mllion SDNs held by DLJ and Behrnman

i ssued just seven nonths before the filing, would also be cancell ed.
In return for this cancellation DLJ and Behrman woul d recei ve 90% of
the new stock. The holders of the $100 million Subordinated Notes
woul d receive no new stock but would be given warrants which woul d
all ow themto purchase the remai ning 10% of the new stock for $11 per
share.

As the parties declined the offer of an evidentiary hearing
regardi ng the underlying facts, the Court is left wwth the inferences
that can be drawn fromthe facts presented. It is hard to ignore the
obvious. |If Condor’s plan was confirned, the practical result was that
t he conpany reduced its unsecured debt by over 75%and DLJ and Behr man
I ncrease their ownership position from82.4%to 90%

The keystone of this plan was Nightingale. According to the
Comm ttee, N ghtingale was engaged by Condor on July 26, 2001, a
little over three nonths before the filing. Among  its
responsibilities, and perhaps its principal responsibility, was
val ui ng Condor. Prior to filing Nightingal e concluded that the conpany
had an i nternal reorganization value of $51.5 m |1ion as a stand-al one
busi ness, with a range of value from$45.9 nmllion to $61.2 mllion.

The Nightingal e valuation fit nicely into Condor’s plan. Wth the
bank debt including the obligations on the letters of «credit
approximating $49.9 mllion, according to Condor, and payabl es and
customer obligations totaling $12.8 mllion, there was sinply no val ue
left for the $100 million Subordi nated Notes issued in 1999. For its

three nonths of service prior to the filing N ghtingale was paid
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$625, 232. 14.°
D. Condor’s Race To Confirmati on - Novenber 8 to Decenber 20,
2001.

Thi s was not a pre-packaged Chapter 11 plan. As far as the Court
is aware there was little, if any, negotiation with creditors prior
tofiling. Neverthel ess, Condor considered this a fast track case and
wanted to confirm quickly. Toward this end Condor requested an
I mmredi ate hearing on its disclosure statenent. Condor argued that
since its business involved the Departnent of Defense and its
requi renents and regulations, it was inperative that the conpany
conclude it reorgani zati on as soon as possible or its survival would
be in jeopardy.

The Court held a hearing on Condor’s notion to set the disclosure
st at ement hearing on Novenber 14, 2001, six days after the filing. The
di scl osure statenment hearing was set for Decenber 20, 2001.* Condor
hoped to confirm its plan shortly thereafter. According to the
Comm ttee, Condor publically announced that it would energe from
bankruptcy in the second quarter of 2002 as an operating conpany.

As t he Decenber 20 di scl osure statenent hearing approached t hree
separate but related actions begin to take place al though two of them

were not known at that tine.

1. The first involved Condor’s continued attenpt to
confirmits plan based on N ghtingale s $50 mllion
val uati on despite i nformati on t hat seriously

guestioned Ni ghtingal e’ s val uation.

2. The second involved an unsolicited prospective

3 To the Court’s knowl edge no exam nation of these fees has been conducted by the

Creditors’ Committee.

* In the Court’s view this was a very early setting in a case of this size and

conplexity given the fact that there had been no apparent negotiations with creditor groups.
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purchaser, EDO Corporation, for all of Condor’s
assets. The Conmttee was unaware of EDO s interest
until EDO sought the Commttee’ s assi stance.

3. The third involved new contacts and connections
bet ween Ni ghtingale, Wrtnman, DLJ and its parent CSFB
whi ch rai sed addi ti onal questions about Nightingale’'s
val uation. None of the contacts were disclosed until

the Committee | earned sone of the facts on June 28,
2002.

E. The Creditors’ Conmmittee Learns Condor May Be Worth $90-95
MIlion And Sl ows The Confirmation Process - Decenber 20,
2001 Through March 15, 2002.

A Creditors’ Commttee was appoi nted on Novenber 19, 2001, a few
days after the Court set the disclosure statenent hearing.
Surprisingly, DLJ was a nenber of the Conmittee as was anot her entity
of DLJ' s parent conpany, Credit Suisse Asset Mnagenent. Mre
surprisingly, Wrtman was DLJ's representative on the Commttee. It
will later be discovered that Wrtmn was also attending Condor’s
Board Meeti ngs.

On Novenber 28, the Conmttee net for the first tinme and retained
counsel. A few days | ater, Decenber 7, the Cormittee retained its own
financial advisors, CIBC Wrld Markets Corporation (ClBC).

The Commi ttee conmenced a vi gorous investigationintothe affairs
of Condor prior to the filing and into its present financial
condition. This investigation caused the hearing on Condor’s
di scl osure statenent to be continued fromthe original date, Decenber
20 to January 24, 2002, then February 12, and thereafter to March 21,
2002. Prior to this latter hearing, the Conmttee filed substantia
11111
1111
11111
1111

ORDER ON CONTESTED FEE APPLI CATI ONS OF NI GHTI NGALE & ASSQCI ATES 10




© 0 N O O b~ w N P

N NN RN N N N N DN R B P B R R R R p
Lo N o o0 A WON P O ©O 0N OO0 B O DN +— O

obj ections to the plan and disclosure statenent.?®

The Committee’s objections did not cause Condor to reassess its
position. It pressed forward as if nothing had happened. At Condor’s
request further hearings were set on the disclosure statement on
March 29, then April 10, April 23, and April 24, 2002.

In arel ated devel opnent, inlate February the Commttee received
a valuation of Condor fromits financial advisors. ClIBC valued the
conpany at $90-95 nillion as opposed to Nightingale’'s $50 mllion
Thi s i medi atel y brought into question the N ghtingal e val uati on upon
whi ch Condor’s cram down plan was based. This devel opnent, however,
di d not cause Condor to reassess its position or N ghtingal e to change
its valuation. Condor continued to press forward with its disclosure
statenment indicating that it would find a place to nention CIBC s
val uati on

It isinteresting to note that when the Court becane aware of the
val uation gap it suggested that an early val uati on hearing m ght save
all invol ved consi derabl e ti me and noney. Condor rejected the i dea and
insisted that it wanted to try to quickly get to confirmation wthits
$50 million cramdown plan. As set forth above Condor sought further
hearings on its disclosure statenment until April 24, 2002, by which

time procedures for the sale of the Conpany to EDO were being

di scussed.
F. The Unwanted Suitor - The Sal e of Condor - Decenber 2001 to
April 24, 2002.
Wil e Condor continued to push forward, there was yet another

devel opnent that called the N ghtingale valuation into question.

> After reviewi ng the objections it appeared to the Court that Condor’'s attenpt to

confirm quickly had stalled. The objections are sunmarized in the ORDER ON CONTESTED FEE
APPLI CATI ONS OF MURPHY, SHENEMAN, JULI AN & RODGERS filed concurrently with this order.
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Sonetime i n Decenber or very early January Condor was contacted by EDO
Corporation which expressed an interest in acquiring the conpany’s
assets.

On January 10, 2002, a neeting was held in New York at whi ch EDO
i ndicated an i nterest in acquiring Condor’s assets. According to the
Commttee the price discussed was in excess of N ghtingale's
valuation. This appears true in light of the final purchase price.
Thi s discussion did not cause Nightingale to reassess its opinion of
val ue or Condor to reassess its course of action.

The Committee was not inforned of these devel opnents by Condor.®
Nor was the Committee informed by Wortman who attended nearly all of
the weekly Conmittee neetings during this time.” Although Wrtman is
DL)' s representative on the Committee he al so attended Condor’s Board
neetings on behalf of DLJ, a fact the Conmttee did not learn until
t he Sunmer of 2002.

At sonme point in January 2002, EDO decided to communicate
directly with the Conmttee. Conmittee counsel described the contact
as foll ows:

Committee counsel receives call from EDO s counsel indicating

that EDO may be interested in asset acquisition, and that

Debt ors are not cooperating with their requests for information.

Committee’s professionals ask Debtors’ professionals about this

and Debtors’ general interest in asset sale. Responses from

Debtors’ professionals are vague regardi ng specifics, indicate

are not seriously interested in sale to EDO and express limted
interest in sale generally.?

® See Declaration of Sarah L. Chenetz in Support of Reply of Oficial Committee of

Unsecured Creditors to Pleadings Filed in Support of Applications of N ghtingale &
Associ ates, LLC and Murphy Sheneman Julian & Rogers, a Professional Corporation, filed
Cct ober 29, 2002 [hereinafter Chenetz Decl aration].

" Chenetz Decl arati on.

8 Chenetz Declaration.
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The Committee inquires again in February about asset sales:
Comm ttee professionals again ask Debtors’ professionals about
inquiries and interest on asset sales. Responses reflect |ack
of interest described as “tire kicking” and seem ngly |ack of
activity.?
Thr oughout February informati on about EDO s interest is not provided
to the Commttee by either Condor or Wortnan.

The Commi ttee, presumably with the exception of Wrtman and t he
Credit Suisse Asset Managenent representative, continued in the dark
t hrough much of March. On March 21, 2002, there was another hearing
on Condor’s disclosure statenment. EDO s counsel came into open court
and stated that it was interested in acquiring the assets. Condor
protested. The Court’s inpression of the remarks and interchange was
that EDO was interested in buying but Condor was not interested in
selling and therefore not cooperating.®

I n the discussions that occurred on March 21, it was clear to the
Court that Condor wanted to mamintain conplete control over any
di scussions with EDO and did not want the Comrittee or the conpany’s
| enders involved. The Commttee had not been kept apprised of these
devel opnents and had apparently been mi sled. Bank of Anerica, the
senior secured creditor was in a simlar position. Both wanted to
participate in the discussions so as to protect their respective
interests. After l|engthy discussion, the Court fashioned a set of

ground rules for the negotiations to go forward.

Wth the Conmttee and the Bank nonitoring the negotiations, it

% Chenetz Declaration.

10 condor protested that there should have been no public disclosure by EDO but its
interest would not have renai ned confidential for |ong as EDO had filed an 8K Statement with

the SEC on March 20, 2002, announcing its offer to purchase.
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did not take long to negotiate a sale. By the hearing on April 24,
a nonth | ater, procedures for the sale of Condor’s assets to EDO were
bei ng di scussed. The EDO sal e dealt Nightingale’ s valuation another
telling blow. In its notion to sell the assets to EDO Condor stated
that “the aggregate consideration payable by the Lead Bidder could
total as nmuch as $112 nmillion.” The sal e was subsequent|y approved and
consunmated. Nightingale had so undervalued Condor that it 1is
difficult to understand how it happened.

G Ni ghtingal e’ s Exploration O A New Venture.

The application to enploy N ghtingale as Condor’s financial
advisor was filed on Novenmber 21, 2001. It represented that
Ni ghtingale was a “disinterested person” as the termis defined in
§ 101(14) of the Bankruptcy Code. It also stated that N ghtingal e had
no connection with creditors or any other party in interest. The
appl i cation was supported by the declaration of Tinothy Hassenger, a
managi ng director of N ghtingale. The declaration reiterated that
Ni ghtingale was disinterested and “did not have any connection as
defined in Bankruptcy Rule 2014 with the Debtors or their affiliates,
their creditors, or any other parties-in-interest, or their respective
attorneys and accountants....”

In 1999, N ghtingal e had di scussions with DLJ about its interest
in investing in troubled conpanies.' There is no indications that

those di scussions bore fruit and the Court therefore assunes there

1 see Declaration of Ti mot hy Hassenger in Support of Application for Order of

Enpl oyment of Ni ghtingal e & Associ ates LLC as Bankruptcy Consul tants and Fi nanci al Advi sors,
filed Novermber 21, 2001 [hereinafter Hassenger Declaration].

12 accordi ng to the Declaration of Mchael D Appolonia in Support of Second Interim
Application of N ghtingale and Associates LLC, filed Septenmber 10, 2002, di scussions did not
proceed beyond “conceptual discussions” because DLJ soon becane engaged in acquisition
negoti ati ons with CSFB.
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were no connections to disclose at the tinme of the filing. However,
it did not take long for significant connections to develop. Wile
Condor kept pressing to confirmits plan based on N ghtingale s $50
mllion valuation, and the EDO negotiations dragged on because of
Condor’s lack of interest, N ghtingale was busy discussing a new
venture with Wrtman, DLJ and CSFB.

On Decenber 26, 2001 and January 3, 2002, Howard Hof f mann and
M chael R D Appolonia, two principals of N ghtingale, had dinner
nmeetings with Wortman. The invol venent of D Appolonia with Wortman i s
very significant in the context of N ghtingale s questionable
val uation. D Appol onia was “the principal of Nightingale responsible
for ... [the Condor] engagenent.”'® Wrtman, of course, was on the
Creditors’ Committee representing DLJ, the major beneficiary of the
conpany’s reorgani zation plan, and at the sane tine attendi ng Condor
Board neetings. These neetings between Ni ghtingale principals and
Wrtman were in preparation for an introductory neeting with CSFB
regardi ng a busi ness concept unrel ated to Condor. These neeti ngs were
not disclosed to the Court.™

Two weeks later, January 17, there is an introductory neeting
wi th CSFB at t ended by Hof f mann, D Appol oni a and Wort man. Thi s al so was
not disclosed. A conference call between Hoffman, D Appolonia and
Wrtman regarding a draft outline of a business plan took place on
January 31, 2002. As a result of the call, refinenents were added to

the outline and it was forwarded to CSFB on February 1, 2002.1'

13 Hassenger Decl arati on.

14 .
Chenet z Decl aration.

5 Declaration of Howard Hoffmann in Support of Second Interim Application of

Ni ghtingal e & Associates, LLC, filed Septenber 10, 2002 [herei nafter Hof fmann decl aration].
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Approxi mately February 2, CSFB advised Hoffmann that it was not
interested in the new proposal. Over the next three weeks Wrtman and
Ni ghtingale continue to pursue the opportunity and search for
financing. During March 2002, two neetings were held by Nightingale’'s
Hof f mann and D Appol oni a, t oget her with Wortman,'® with
representatives of a possible source of financing. By April 6, 2002,
a termsheet was being circul ated which is agreed upon on May 28, 2002
and followed by an agreenment which is reached on June 13, 2002.%Y
D Appol oni a and Wrtman are now i n busi ness toget her although no one
knows.

From the tinme of the first disclosure statenent hearing in
Decenber 2001, until the sale to EDO becane a reality, the end of
April 2002, the Committee continually battled Condor’s drive to
confirm its plan based on N ghtingale s valuation. The Conmttee
questi oned, and then challenged, the valuation but was forced to do
so wthout being aware of the ongoing relationship between
Ni ghtingale, CSFB, DLJ and particularly Wrtmn who sat on the
Commi ttee and who al so advi sed Condor’s board of directors.™
[, THE OBJECTI ONS

The United States Trustee' s objection focuses on N ghtingale's
failure to disclose it connections with Wrtman, DLJ and CSFB as
requi red by Federal Rul e of Bankruptcy Procedure 2014(a). The Trustee

points to the critical role N ghtingale had in supporting Condor’s

% puri ng this time Wrtnman ceased enpl oynent at Credit Sui sse; however, he renmined

DLJ's representative in the bankruptcy.

Y Hof f mann Decl ar at i on; Chenetz Decl arati on.

18 \wor t man was finally removed fromthe Creditors’ Committee when it was reconstituted
by the United States Trustee on Cctober 4, 2002.
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pl an and that confirmation would elimnate $110 million of debt while
i ncreasing DLJ’s and Behrman’s control over the conpany. N ghtingale
woul d provide critical testinmony in connection with confirmati on and
inthis context the N ghtingal e connections with Wrtman, DLJ and CSFB
were extrenely inportant.

The Trustee points out that N ghtingal e had been trying for ten
years to devel op a business of investing in troubled conpani es. Ws
Wrtman, DLJ or Credit Suisse the one who could help Nightingale

achi eve that goal? The Trustee states:

Even an inpartial observer could wonder whether under those
circunstances Nightingale had only the best interest of the
estate in mnd or whether it mght act in a way to keep M.
Wort man happy during the chapter 11 proceedi ng.
Ni ghtingale’s connections were not insignificant. During its
representation of the debtors, principals of N ghtingale agreed to

terms of a business relationship with Wrtman and ot hers.

Ni ghti ngal e never filed any papers with the court disclosing any
of these connections until Septenber 2002. Because di scl osure was not
i mredi ate and the circunstances so significant the Trustee believes
the penalty shoul d be severe. The Trustee reconmends that N ghtingal e
be denied all conpensation after Decenber 26, 2001, the first
docunmented date N ghtingale net with Wrtman to discuss the new
venture. Thus, the Trustee recommends that Ni ghtingal e be denied:

1. The fees incurred after Decenber 26, 2001 in the first
interi mapplication, which are approxi mately $145, 616. 25*°;

2. $211,520.00 in fees and $24,593. 40 i n expenses requested in

19 During this period the First Interim Fee Application from Ni ghtingale shows

D Appol onia billed for 2.7 hours on Decenber 27, 2001, anounting to $1,350. Hassenger bill ed
10 hours for the period Decenber 23, 2001 - Decenber 29, 2001, anmounting to $3,750.
Hassenger’s tine sheets do not include item zation of fees incurred between these dates.
The Court added to this $5,100 the anount of fees fromJanuary 3, 2002 - February 28, 2002.
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the second interimapplication;

3. $359, 066. 55 in fees and $49, 352. 97 i n expenses requested in
the third interimapplication.?

The denial of conpensation recommended by the Trustee anmounts to
$790, 149. 17.

The objection of the Oficial Creditors’ Commttee expressed
simlar concern over Nightingale s disclosure failures. In its
recommendations the Commttee points out that “the interests of
CSFB/ DLJ have been dianetrically opposed to that of other unsecured
creditors.” Wth respect to N ghtingale’s conduct the Commttee
st at es:

The nost disturbing aspects of the N ghtingal e/ CSFB/ DLJ
relationship only recently have cone to |ight. It was only
after reading the declarations submtted by N ghtingale, in
Sept enber 2002, in response to the Committee’ s Conments that the
Commttee | earned that as early as Decenber 2001 the principals
of N ghtingale [have] been in serious discussions wth CSFB
regarding Joint establishment of an investnment fund. The
Conmittee is informed and believes that after serious
di scussion, which included exchange of a term sheet, CSFB
declined to proceed, but that Wrtman, in his individua

capacity, has undertaken such a venture with N ghtingale. See
Hof f mann Dec. f 6, et seq.

Inlight of the strict disclosure requirenents of the Bankruptcy
Code and Federal Rul es of Bankruptcy Procedure, described bel ow,
it is reasonable to expect that all connections between
Ni ghtingale or its principals on one side, and CSFB/DLJ or its
representatives on the other, would have been -- should have
been — contenporaneously disclosed by N ghtingale, a self-
descri bed financial advisory firmwhich for nore than 25 years
has specialized in representing parties in bankruptcy cases. See
Hof f mann Dec. § 4. |Indeed, creditors, the Court and the United
States Trustee had a right to know contenporaneously that
Ni ghtingale’ s principals approached a party asserting senior
clains of approximately $6.8 million in this bankruptcy case for
the purpose of soliciting that creditor to becone an equity
i nvestor in an investnment fund which Ni ghtingale principals had

2 \men Ni ghtingale’'s Third Interim Application was filed the United State Trustee

filed a simlar objection urging the denial of all requested fees and expenses. It is also
noted that the Trustee objected to N ghtingale's |ow valuation of Condor but left any
recommendation regarding this issue to the Creditors’ Conmmttee.
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| ong been unsuccessful ly seeking to establish, and further, that
the contact continued for nore than a nonth and actually
proceeded as far as the preparation of a business plan (late
Decenber 2001 through early February 2002). See Hof fmann Dec.
s 7-10.

Furthernore, the failing was only nmade worse when, CSFB/DLJ
havi ng ended t heir discussion about becom ng N ghtingale s | ong
sought after funding source, Wortnman, while still representing
DLJ on the Commttee, and attendi ng board neetings on behal f of
DLJ, began havi ng di scussions with N ghtingal e principals about
personally going into business with them (February-May 2002).
See Hof fmann Dec. s 11-17. The failure to disclose continued
once Wortman and N ghtingal e principals reached an agreenent on
how to proceed with their new business and began to conduct
busi ness (May 2002). The Conmittee appropriately would have
want ed to know about these events as they were occurring. And
when nore formal agreenent between the Conmttee nenber,
Wrtman, and the principals of the Debtors’ financial advisors
wer e drafted (June- Sept enber 2002), that information should al so
ggvg been di sclosed to the Conmttee. See Hoffnmann Dec. fs 18-

The Committee, Ilike the Trustee, wonders about whether
Ni ghtingale was discharging its responsibilities in an even-handed
manner .

Li ke the Trustee, the Commttee believes the penalty nust be
severe for such a significant failure to disclose. The Commttee
recomrends that all fees and expenses after January 3, 2002 shoul d be
di sal |l owed. The Conmittee’s analysis leads to a request that the
foll ow ng be deni ed:

1. $346,186.25 in fees and $38,159.13 in expenses for the
period January 3, 2002 - My 31, 2002;

2. $359, 066. 55 in fees and $49, 352. 97 i n expenses requested in
the third interimapplication covering the period June 1,
2002 - August 31, 2002.?%

2l Recomendations of Official Conmittee of Unsecured Creditors filed October 15, 2002
(footnotes omtted) [hereinafter Recormendati ons of Committee].

22 At the time the Committee filed its recommendati ons, it was unaware of any nmonthly
fee statement fromN ghtingal e for August 2002, but it requested that all fees since January
3, 2002 be denied. The Court has taken the August 2002 fees into account as part of the
Committee’s request.
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Thus, the Conmittee believes that a total of $792,764.90 in
conpensati on shoul d be deni ed.

There is a second prong to the Committee’s objection. The
Commttee believes that the “N ghtingale valuation is inherently
flawed in the nethodol ogi es sel ected and the concl usions reached. ”?
The inaccuracy of the valuation is underscored by the sale to EDO
The Committee then goes on the state:

Whether this is the result of design, inability or both, the

renmedy is the sane. Ni ghti ngal e should not be paid for the

heavy cost the estates have borne in connection with the
val uation since, to be allowed fees, the services rendered nust
benefit the estate.?

The Commttee proceeded to estimte the unnecessary fees it
bel i eved were i ncurred because of N ghtingale’ s valuation. Duringthe
peri od of Novenber 29, 2001 through May 31, 2002, the Commttee
incurred $105,980.00 in fees relating to the plan and disclosure
statenment. During the sanme tinme franme Condor’s counsel incurred
$214, 029. 50.

It is not possible to determi ne the precise anmount of counsel

fees which could have been avoided if the N ghtingal e valuation

had been properly conpleted. Yet, under the circunstances of
these cases, at a mninmum it is likely that if the initial plan
and subsequent dual track plan were not prem sed as they were on

Ni ghtingale’s incorrect valuation, the fees of Commttee and

Debtors’ counsel expended on the plan and di scl osure statenent

woul d have been at | east 25%I ess than they were t hrough May 31,

2002. ?°
Based on this approach the Commttee recommends that N ghtingale’'s
conpensati on be reduced an additional $80, 002. 13.

The Committee lastly believes that N ghtingale s inaccurate

2 Recommendations of Committee.

2 Recommendati ons of Conmitt ee.

% Recormmendations of Conmittee.
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val uati on caused the Commttee and its professionals to becone nore
i nvol ved i n the sal e process t han woul d have ot herw se been necessary.
The Committee agai n believes that 25%of its $108,681.25 in fees coul d
have been saved and seeks a further reduction of $27,170. 31.

I'V. DI SCUSSI ON

A Rul e 2014(a) Requires Disclosure O Connections.

Federal Bankruptcy Rule 2014(a) requires that professionals
enpl oyed by the estate disclose “all of the [applicant’s] connections
with the debtor, creditors, [or] any other party in interest 28
Under 11 U.S.C. § 327(a), a professional enployed by the bankruptcy

estate nmust not hold or represent an interest adverse to the estate

and nust be “disinterested.”® “Disinterested person” is defined to

% Federal Bankruptcy Rule 2014(a) provides in relevant part:

(a) Application for and Order of Enploynent. An order approving the enpl oyment of
attorneys, accountants, appraisers, auctioneers, agents, or other professionals
pursuant to 8 327, § 1103, or § 1114 of the Code shall be nmade only on
application of the trustee or conmmttee. The application shall be filed, and,

., a copy of the application shall be transmitted by the applicant to the
United States trustee. The application shall state the specific facts showi ng
the necessity for the enploynment, the nane of the person to be enployed, the
reasons for the selection, the professional services to be rendered, any
proposed arrangement for conpensation, and, to the best of the applicant’s
know edge, all of the person’s connections with the debtor, creditors, any
other party ininterest, their respective attorneys and accountants, the United
States trustee or any person enployed in the office of the United States
trustee. The application shall be acconpanied by a verified statenent of the
person to be enployed setting forth the person’s connections with the debtor,
creditors, or any other party in interest, their respective attorneys and
accountants, the United States trustee, or any person enployed in the office
of the United States trustee

27 Bankruptcy Code § 327(a) provides:

(a) Except as otherwise provided in this section, the trustee, with the
court’s approval, may enploy one or nore attorneys, accountants,
apprai sers, auctioneers, or other professional persons, that do not hold
or represent an interest adverse to the estate, and that are
di sinterested persons, to represent or assist the trustee in carrying
out the trustee’s duties under this title.

Section 1107(a) nmekes § 327(a) applicable to professionals retained by a debtor in
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i nclude a person that “does not have an interest materially adverse
to the interest of the estate or of any class of creditors or equity
security hol ders, by reason of any direct or indirect relationship to,
connection wth, or interest in, the debtor ....~" 11 U.S.C 8
101(14)(E). It is the bankruptcy court who nmust ensure that parties
enpl oyed under 8 327(a) conduct thenselves in the best interests of

t he bankruptcy estate. In re Park-Helena Corp., 63 F.3d 877, 880 (9'"

Cr. 1995) (citing In re Lincoln N. Assocs., Ltd., 155 B.R 804, 808

(Bankr. E.D. Mass. 1993); In re EW, 1Inc., 138 B.R 276, 280-81

(Bankr. WD. Gkla. 1992)).

Rul e 2014(a) is a nmeans by which the court can conmply with its
responsibilities. “The disclosure rules inpose upon [ professionals]
an independent responsibility. Thus, failure to conmply with the
di sclosure rules is a sanctionable violation, even if proper
di scl osure woul d have shown that the [professional] had not actually
vi ol ated any Bankruptcy Code provision or any Bankruptcy Rule.” 1In

re Park-Helena Corp., 63 F.3d at 880 (citing In re Film Ventures

Int’l, Inc., 75 B.R 250, 252 (B.A.P. 9" Cir. 1987)).

The requirement of disclosure is “appliedliterally, evenif the
results are sonetines harsh.” Id. at 881. The di scl osure requirenents
of Rule 2014 do not give the professional the right to wthhold
i nformation because it is not apparent to the professional that a
conflict exists. [1d. 1In addition, the disclosure requirenent is a
conti nui ng one, even after an application for enploynent i s approved.

Inre Ganite Partners, L.P., 219 B.R 22, 35 (Bankr. S.D.N. Y. 1998)

(citations omtted).

possession in a chapter 11 case.
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Ni ghtingale first argues that neither the Trustee nor the
Commttee cite to a case analogous to the facts of this case.
Ni ghtingale asserts that the objectors have expanded the scope of
“connections” to an unrelated business venture with no precedent
support.?®

However, whether or not “connections” exist and the sanctions for
nondi scl osure is a discretionary decision of the court. This court
wi Il not conpare itself against the circunstances of other cases, but
| ooks to the circunstances of this case in determ ning whether Rule
2014 was violated and if so, the appropriate sanction based on
reasonabl e i nferences fromthe facts presented.

While the term*“connections” is not defined in Rule 2014(a), it

has | ong been held to be read broadly. See Inre EWC, Inc., 138 B.R

276, 280 (Bankr. WD. Ckla. 1992). In addition, strict conpliance with

3 Ni ghtingale’s argunent focuses in part on other courts’ findings of

di si nterestedness as opposed to violation of the professional’s duty to disclose under Rule
2014(a). For exanple, N ghtingale relies on In re CF Holding Corp., 164 B.R 799 (Bankr.
D. Conn 1994), to argue that the situation here is unlike that case because in CF Hol di ng
Corporation the financial advisor had taken a direct pecuniary interest adverse to the
estate. The CF Holding Corporation court held the financial advisor becane “not
di sinterested” and represented an adverse interest to the estate. |d. at 807. Considering
11 U.S.C § 328(c), which vests the court with discretionary power to deny fees to a
prof essi onal who cones into conflict with the estate, the court then denied the financial
advi sor all unpai d conpensation and expenses in the amount of $795,484.59. Id.

However, in its discussion, the CF Holding Corporation court noted that in the Second
Circuit a violation of the disclosure rule alone is sufficient to deny conpensation
regardl ess of whether the undisclosed connection was materially adverse to the estate. |d.
at 806. The Ninth Circuit has acknow edged that the issues of whether the disclosure
requirement was violated and whether the professional was disinterested are distinct
questions and separately sanctionable. See In re Park-Helena Corp., 63 F.3d 877, 880 (9'"
Cr. 1995).

This Court declines to analyze Nightingale's status after the fact or to concl ude that
Ni ghti ngal e was not disinterested or hel d an adverse interest to the estate. See In re Conbe
Farns, Inc., 257 B.R 48, 55 (Bankr. D. Idaho 2001). Both the Trustee and the Committee
chall enge Nightingale's fees based on the Rule 2014(a) violation. While this Court in
retrospect can assune that disclosure of the connections at issue would have led to further
inquiry by this Court and the objectors, see id., the analysis here is linited to the Rule
2014 violation. In addition, the Court does not foresee any further work by N ghtingal e on
behal f of the estate past the period of the Third Interim Application.
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the disclosure requirenments, independent of a finding of any actua
conflict, isrequiredinorder to give effect to the disinterestedness
requi renents of the Bankruptcy Code and maintain the integrity of the
system 1d.

Ni ghtingal e goes on to argue that “Ni ghtingale,” as the person
enpl oyed, was not involved in the business neetings; “rather, the
nmeetings involved two principals of N ghtingale who were di scussing
a different business fromthe financial consulting business in which
Ni ghtingale is presently involved, with respect to matters wholly
unrelated to this case.” As a result, according to N ghtingale, the
busi ness neetings that took place in Decenber and January reflect no
personal connections of N ghtingale that nust be discl osed.

Wth respect to the business relationship devel opi ng between
Wrtman and “certain principals of N ghtingale,” N ghtingale argues
that DLJ is not involved in the business venture and only Wrtman and
“certain principals of N ghtingale” are pursuing the new i ndependent
busi ness venture. Ni ghtingale asserts that Rul e 2014 does not i ncl ude
enpl oyees or principals of an enpl oyed professional in respect to a
whol | y unrel at ed busi ness transaction with an enpl oyee of a creditor.
By its argunent, N ghtingale has unilaterally determned that no
connections worth disclosing exist under Rule 2014.

However, “[t]he duty of professionals is to disclose al
connections wth the debtor, debt or - i n- possessi on, i nsi ders,
creditors, and parties in interest .... [The professionals] cannot
pi ck and choose whi ch connections are irrelevant or trivial .... [No
matter how trivial it appears, the professional seeking enpl oynent

must disclose it.” 1In re Park-Helena, 63 F.3d at 882 (quoting In re

EWC, Inc., 138 B.R at 280-81). N ghtingal e has made t he determ nati on
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that there was no connection worth disclosing, and in doing so
Ni ghti ngal e has broken the “cardi nal principle of Rule 2014(a) ... [,
it] arrogated to [itself] a disclosure decision that the Court nust

make.” |In re Granite Partners L.P., 219 B.R at 45.

B. An Qobvi ous Connection To Be Di scl osed By Nightingal e Under
Rul e 2014 Exi sts.

The connection here is nore than just a business representative
for DLJ and certain principals of N ghtingal e pursuing an i ndependent
busi ness venture. Wrtman, the “business representative for DLJ,”
represented DLJ on the Creditors’ Commttee while at the sanme tine
appearing at Board neetings of Condor in which DLJ held nore than 50%
of Condor stock. At the tine that Wrtnman was pursuing his business
venture with certain principals of N ghtingale by soliciting CSFB and
| ater alternative fundi ng sources, a plan was being pursued in which
DLJ and Behrnman were to obtain a 90% stock ownership interest in
Condor after wi ping out $100 million in debt. The success of this plan
was contingent on the val uation provided by N ghtingale.

In early 2002, while Wrtman and certain principals of
Ni ghtingal e were pursuing this course, EDO s interest in purchasing
Condor renai ned undisclosed to the Commttee. EDO was offering to
pur chase Condor at a price in excess of N ghtingale s valuation. 1In
February 2002, the Conmttee received a witten valuation report from
Ni ghtingal e as requested and i ts val uati on renmai ned unchanged, despite
Ni ghtingal e being aware of EDO s interest in acquiring Condor at a
price in excess of N ghtingale s valuation.

As for N ghtingale’'s <characterization that only “certain
principals” of Nightingale were involved, it seeks to distance itself

fromthis business venture by arguing that D Appolonia, one of the
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princi pals of N ghtingale who was involved in the Condor case and
know edgeabl e of the new busi ness venture, only devoted 4.40 hours to
the case during the relevant Second Interim Period. Ni ghtingal e
argues that Tinothy Hassenger had no know edge whatsoever of any
unr el at ed busi ness di scussion of certain principals and perforned 99%
of the work during this period.

However, D Appolonia was “the principal of Nightingale
responsible for ... [the Condor] engagenent,” according to the
decl aration subnmtted with N ghtingal e’ s enpl oynent application. 1In
addi ti on, Hassenger’'s own billing records show that during this tine
Hassenger had nunerous neetings and di scussions with D Appol onia as
well as Wrtman, who was identified on the billing records as “SDN
hol der” or “Seni or Di scount Note Hol der.” Discussions involved issues
concerning the plan and di scl osure statenent. During this tinme period
i nvol ving both the First and Second InterimApplication, tine records
refl ect Hassenger’s continued work on revisions and updates to the
val uati on anal ysi s, which remai ned unchanged, as wel |l revisions to the
pl an and di scl osure statenent based on this unchanged val uati on.

Despite Nightingale s argunent that it, as the “person,” had no

i nvol venent in the business plan, Hoffmann, a principal and managi ng
partner at Nightingal e stated:

For approximately 10 years, the Principals of Nightingale
have been considering a business concept that would entail
utilizing its specialized skills to identify, acquire and
rehabilitate financially distressed entities in situations where
Ni ghtingale is not acting in the role of an independent
financi al advisor. To pursue such a busi ness endeavor, however,
the Principals of N ghtingale require the participation of a
financial partner, such as an investnent banking firm venture
capital fund or other investnent fund, to supply the capita
necessary to invest in or acquire a financially troubled
busi ness and support its turnaround. Over the years, the
Principals of N ghtingale have approached several sources of

ORDER ON CONTESTED FEE APPLI CATI ONS OF NI GHTI NGALE & ASSQCI ATES 26




© 0 N O O b~ w N P

N NN RN N N N N DN R B P B R R R R p
Lo N o o0 A WON P O ©O 0N OO0 B O DN +— O

29

equity capital
Hof f mann descri bed attendi ng these fundi ng source neetings “on behal f
of principals of Nightingale.” The agreenent negotiated with Wrtman
in the Spring of 2002 resulted in the formation of an entity called
“d obal Restructuring Partners, LLC.” The owners would be a linmted
liability conpany controlled by Wrtman and a limted liability
conpany controlled by those principals of N ghtingale who chose to
partici pate. Nightingal e woul d have no ownership interest in GRP, but
woul d hel p identify opportunities, and woul d, on a fee basis, perform
due diligence services for GRP and the Equity Participant in
connection with investnments to be made under the co-investnent
agreenent, and provi de nmanagenent services as required.* Based on
these representations, the Court concludes N ghtingale was invol ved
in this business venture and has a potential nonetary interest to be
gained fromits success.

Ni ghtingale attenpts to argue that it has no actual or potentia
conflict of interest in this matter®, but the issue before the court
concerns the disclosure of connections. See Footnote 23, supra. The
above describes nore than a fleeting involvenent anbng numerous
i ndi vi dual s actively i nvol ved in this bankr upt cy. Despite
Ni ghtingal e’ s protests, these connections were extrenely significant
and were required to be di scl osed under Rul e 2014(a). The significance

i s obvious when Wirtman and D Appolonia s activities are examned in

2 Hof f mann Decl arati on.

% Hoffrmann Decl arati on.

%l The Court does not know whether or not Ni ghtingal e had a conflict of interest. The
critical information did not come to light until after the sale to EDO by which tinme
Ni ghtingal e’ s erroneous val uati on had becone noot. |In addition, the objecting parties as
well as Nightingale declined the Court’s offer of an evidentiary hearing on the objections.
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the context of Condor’s plan and the Conmittee’s opposition to it.
Ni ghtingal e had significantly underval ued Condor and had the probl em
not been nooted by the EDO sale, the Commttee would have wanted to
expl ored every possible reason for the underval uation including the
rel ati onshi p between Wrtman and D Appol oni a.

C Sanctions Are Warranted For Failure To D sclose Under Rule

2014(a) .

Ni ghtingal e next argues that even if it violated Rule 2014(a),
a review of cases indicates that courts are typically measured in
their response and seek not to provide a windfall to the estate. 1In

re Ganite Partners, L.P., 219 B.R at 41. It argues that its

val uation determ nation was nade in early Novenber 2001, prior to the
connections conpl ained of. In addition, during the March t hrough May
2002 period, the sal e of Condor to EDO was center stage, and the fight
over the valuation was rendered noot. Nightingale directs the Court
to a review of the hours billed, which, according to N ghtingale,
denonstrates there was no injury or prejudice to the estate during
t hese periods, and at best only D Appolonia s fees of $2,200 during
this period are inplicated.

The Court notes that the fight over valuation was not rendered
noot during this period but continued into May 2002. Nightingale’'s
time records reflect that work involving valuation, the plan and the
di scl osure statenent was continui ng. As pointed out by the Cormittee,
during this period the Conmmttee incurred $105,980 in fees in
connection with the plan and di scl osure statenment and Condors counse
billed $214,029.50. A substantial part of this work can be directly
attributed to the underval uati on of the conpany.

In addition, N ghtingale’s argunment that its valuation was
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conplete prior to these business neetings and that it provided
val uable service to the Debtor does not mtigate its failure to
di scl ose. Disclosure violations may result in sanctions “regardl ess

of actual harmto the estate.” In re Park-Hel ena, 63 F.3d at 881

(quoting In re Maui 14K, 133 B.R 657, 660 (Bankr. D. Haw. 1991)).

“Violation of the disclosure rules alone is enough to disqualify a
prof essional and deny conpensation, regardless of whether the
undi scl osed connections or fee arrangenents were materially adverse

tothe interests of the estate or were de minims.” Inre EWC, Inc.,

138 B.R at 280.

As for the Third Interim Period, from June 2002 through August
2002, Nightingale argues that the closing of the sale and post-sale
wi nd-up of the Debtor was the primary activity. |In addition, by June
2002, the Comm ttee was advi sed of the business rel ationship, but they
never requested that N ghtingal e cease worKki ng.

However, Nightingale's duty to disclose under Rule 2014 is a duty
owed to the Court, not the Committee. In addition, it is not the

Commttee’s duty to make full disclosure. See In re Roberts, 46 B.R

815, 839 (Bankr. D. Uah 1985), rev’'d in part on other grounds 75 B. R
402 (D. Utah 1987). A professional who neglects to make proper
di scl osure does so at his own peril. In re Maui 14K Ltd., 133 B.R
at 660.

Denial of all of N ghtingale’s fees is within this court’s

discretion. Inre Park-Helena, 63 F.3d at 882. This Court finds that

Ni ghtingale’s failure to disclosure its relationship under Rule
2014(a) is inexcusable. N ghtingale represented to this Court that
D Appoloniais the principal of Nightingal e responsible for the Condor

engagenent. This very person was actively involved in a business
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venture with Wortman, the representative of DLJ, which was the entity
that sought a mpjority interest in Condor based on a plan whose
val uati on was conpleted by Nightingale. Despite issues comng to
I i ght which rai sed concerns over the valuation, it remained unchanged
during the First and Second Interim application period and plan
confirmation continued to be pursued. The period over which this
venture was developed involved a contentious period between the
Comm ttee, the Debtor, and the SDN hol ders over the direction of the
case. N ghtingale’ s connection to this business venture was nore than
just by way of certain principals’ involvenent. N ghtingale has a
pecuniary interest in the success of this venture to be gained from
fees generated by due diligence services.

By failing to make this Rule 2014(a) disclosure, Nightingale
deprived this court of its function to make a §327(a) determi nation. *?
G ven the circunstances of this case as described and to maintain the
integrity of the bankruptcy system the Court denies N ghtingale's
fees and expenses in the total anmpbunt of $510,367.65. This sanction
reflects a reduction in the First InterimFee Application for fees in

t he anobunt of $135, 416. 25 and expenses in the amount of $13, 364. 36 as

32“Although the renmedies are simlar, violation of the disclosure rules and viol ation
of the disinterestedness requirenents are independent.” Inre EWC, Inc., 138 B.R at 281.
As stated, Nightingale’'s discussion on the inposition of sanctions focuses in part on case
di scussi ons concerned with whether a professional is not disinterested as required by § 327
and the appropriate remedies if such a finding is made. See Footnote 23, supra. As pointed
out inlnre EWC, Inc., 138 B.R at 282, a consequence of a professional who originally is
disinterested and later cones into a subsequent conflict is addressed in § 328(c), which
allows the court discretion to deny conpensation. According to In re EWC, sone courts have
fashioned a renmedy in such a circunstance to “penalize” the person violating the disclosure
and disinterested requirenents by partially denying the requested conpensation under §
328(c). 1d. Inre EWC al so discussed that another alternative was to al |l ow such conpensati on
under § 503(b)(1)(A) or 8 506(c) as an administrative expense provi ded the standard of proof
for such aclaimis net. 1d. at 283. For a discussion on the distinction between sanctions
for failure to disclose and for the consequences of a professional that has a conflict of
interest during enploynent, see id. at 280-283.
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reflected on N ghtingal e invoices for the period of January 3, 2002 -
February 28, 2002; a denial of all fees in the anbunt of $211, 520.00
and expenses in the anmbunt of $24,593.40 on the Second Interim Fee
Application for March 1, 2002 - May 31, 2002; and a denial of al
D Appol onia’s fees and expenses on the Third Interi mFee Application
in the anount of $4,211. 14, plus a 30%sanction for the remaining fees
and expenses in the Third InterimFee Application in the total anmount
of $121, 262. 50.

The Court has consi dered the recommendati ons of the Trustee and
Commttee requesting a total denial of fees and expenses in the Third
Interi mFee Application. Denial of all fees and expenses fromJanuary
3, 2002 through May 31, 2002 is appropriate considering the role the
val uati on of Condor played during this period. However during the
Third Interim period nuch of N ghtingale' s fees and expenses were
related to the sale and wind up of Condor. A windfall to the estate
and Commttee for Nightingale' s assistance during the Third Interim
period is not warranted. However, N ghtingale s failure to disclose
under Rul e 2014(a) is serious and in light of this failure, the Court
bel i eves the sanction for the Third Interim period is appropriate.
Any fees paid to N ghtingale in excess of the fees and expenses
al | oned nust be di sgorged. *®
1111
11111

% Because of the anount of fees and expenses denied in connection to Nightingale's

failure to disclose, the Court is not going to address the Conmittee’s objection with respect
to underval uation although the Court believes there is some nerit to the objection. G ven
the CIBC valuation and the price that EDO paid for Condor’s assets, a logical question is
how di d Ni ghtingale mss the valuation by at |least $40 mllion?
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V.

and t hat al

CONCLUSI ON
The Court finds that

be heard.

Trustee and the Creditors’

notice of the applications was sufficient

parties in interest have had a sufficient opportunity to

The Court hereby sustains the objection of the United States

DATED

Comm ttee.

JAMES R GRUBE
UNI TED STATES BANKRUPTCY JUDGE
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Case Nos. 01-55472-JRG
and 01-55473-JRG

UNITED STATESBANKRUPTCY COURT

NORTHERN DISTRICT OF CALIFORNIA
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shown below, in a sealed envel ope addressed as listed below.

| declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on

at San Jose, Cdlifornia

Nanette Dumas, Esq.
Office of the U.S. Trustee
280 S. First St., Rm. 268
San Jose, CA 95113

Joseph Radecki/H. Barlow

CIBC WORLD MARKETS CORP.
425 Lexington Avenue
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Miles R. Stover, Responsible Individual
CROSSROADS, LLC

3415 “A” Street N.W.

Gig Harbor, WA 98335

Peter J. Benvenutti, Esqg.
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333 Bush Street, Suite 3000

San Francisco, CA 94104-2878

Stephen Sorell, Esg.

LATHAM & WATKINS

633 West 5" Street, Suite 4000
Los Angeles, CA 90071
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Richard S. Grey/Lynne Hirata
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400 Sansome Street

San Francisco, CA 94111

Michael Hubbard, Esqg.
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10 Almaden Blvd., Suite 1600

San Jose, CA 95113

Sara Chenetz, Esqg.

ROBINSON, DIAMANT & WOLKOWITZ
1888 Century Park East, Suite 1500

Los Angeles, CA 90067

Alan Pedlar, Esg.

STUTMAN, TREISTER & GLATT
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Patrick Murphy, Esg.
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333 So. Grand Ave., 38" Floor
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